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DETAILED ACTION 

Response to Arguments 

1 . Applicant's arguments, see pages 7-11, filed 09/1 1 /2006, with respect to the 
rejection(s) of claim(s) 1-9,1 1,13-16 and 21-28 have been fully considered and are 
persuasive. Therefore, the rejection has been withdrawn. However, upon further 
consideration, a new ground(s) of rejection is made in view of McHale US 5668857. 

Claim Rejections - 35 USC § 101 

2. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

Claims 25-28 are rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter. Claim 25 states "a program storage device 
storing instructions that when executed by a computer" should be changed to - a 
computer readable medium storing computer readable instructions that when executed 
by a computer - (page 53 of Interim Guidelines). 

Claims 1-9 and 1 1 are rejected under 35 U.S.C. 101 because the claimed 
invention is directed to non-statutory subject matter. Claims are directed to a seemingly 
patentable process ("method") but seek patent protection for an abstract idea of 
computer-executable instructions as evident by claims 25-28. The claims describe 
functional descriptive material per se and have no practical application. Further, the 
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method claim is "configured to" cause a processor to perform certain steps, which does 
not necessarily execute its intended functionality. 

Claim Rejections - 35 USC § 102 

1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

2. Claims 1-9,11,13-16 and 21-28 rejected under 35 U.S.C. 102(b) as being 
anticipated by McHale US 5668857. 

3. Regarding claim 1 , McHale teaches a method of communicating a message via a 
computer network (column 3, lines 12-18). McHale teaches of transmitting a message 
from a first server to a second server wherein the second server comprises a plurality of 
outgoing dial-up modems and wherein the outgoing dial-up modems are configured to 
fax the message to recipients via a public switched telephone network (column 3,lines 
54-61 , column 4,lines 26-36 and column 10,lines 23-25). McHale teaches determining 
availability of the outgoing dial-up modems at the second server (column 10,lines 1 1-21 
and 26-32). McHale teaches if none of the outgoing dial-up modems are available, 
applying a wait time wherein the wait time is based at least in part on the utilization of 
the outgoing dial-up modems (column 10,lines 26-32). McHale teaches determining 
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whether at least one of the outgoing dial-up modems is available after the wait time 
(column 10, lines 26-32). 

4. Regarding claim 2, McHale teaches storing the message at the second server 
(column 10,lines 6-10). 

5. Regarding claim 3, McHale teaches reserving an available outgoing dial-up 
modem for transmitting the message to the recipient (column 10,lines 22-32). 

6. Regarding claim 4, McHale teaches determining availability of the outgoing dial- 
up modems comprises identifying an active or an inactive state of the outgoing dial-up 
modems (column 1 10,lines 22-32). 

7. Regarding claim 5, McHale teaches determining availability of the outgoing dial- 
up modems is performed periodically at predetermined times or at start-up of the 
second server or after one of the outgoing dial-up modems is removed or another of the 
outgoing dial-up modems is added (column 1 1 .lines 4-20). 

8. Regarding claim 6, McHale teaches saving the active or inactive state of the 
outgoing dial-up modem in a memory (column 8,lines 48-52). 

9. Regarding claim 7, McHale teaches queuing the message for sending at a later 
time if there is no outgoing dial-up modem available for immediate sending (column 
10,lines 26-37). 

1 0. Regarding claim 8, McHale teaches the wait time is based upon at least one 
characteristic of the load upon the outgoing dial-up modems (column 11, lines 4-21). 

1 1 . Regarding claim 9, McHale teaches sending a transmittal report to a transceiver 
having originated the message (column 10,lines 22-25). 
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1 2. Regarding claim 1 1 , McHale teaches receiving the message, wherein receiving 
the message includes handling the message according to the T.37 standard (column 
3,lines 45-61). 

13. Regarding claim 13, the steps of method claim 1 performs all of the means of 
system claim 13. Thus claim 13 is rejected for the same reasons as discussed in the 
rejection of claim 1 . 

14. Regarding claim 14, the steps of method claim 2 performs all of the means of 
system claim 14. Thus claim 14 is rejected for the same reasons as discussed in the 
rejection of claim 2. 

15. Regarding claim 15, the steps of method claim 3 performs all of the means of 
system claim 15. Thus claim 15 is rejected for the same reasons as discussed in the 
rejection of claim 3. 

16. Regarding claim 16, the steps of method claim 7 performs all of the means of 
system claim 16. Thus claim 16 is rejected for the same reasons as discussed in the 
rejection of claim 7. 

1 7. Regarding claim 21 , McHale teaches a method of communicating a fax message 
via a computer network (column 3,lines 12-18). McHale teaches of transmitting a 
message from a first transceiver to a first server via a public switched telephone 
network (column 4,lines 32-36). McHale teaches forwarding the message by the first 
server, via a computer network to a second server wherein the second server 
comprises a plurality of outgoing dial-up modems and wherein the outgoing dial-up 
modems are configured to fax the message to recipients via a public switched 
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telephone network (column 3,lines 54-61, column 4,lines 26-36 and column 10,lines 23- 
25). McHale teaches receiving and storing the message at the second server (column 
10,lines 6-10). McHale teaches determining availability of the outgoing dial-up modems 
at the second server (column 10,lines 1 1-21 and 26-32). McHale teaches if none of the 
outgoing dial-up modems are available, applying a wait time wherein the wait time is 
based at least in part on a number of the dial-up modems and based at least in part on 
a number of subscribers associated with the second server (column 10,lines 26-32 and 
lines 37-45). McHale teaches determining availability of each of the outgoing dial-up 
modems after the wait time (column 10, lines 26-32). McHale teaches if one of the 
outgoing dial-up modems is available after the wait time, sending the message via an 
available one of the outgoing dial-up modems and the public switched telephone 
network to a second transceiver, wherein the second transceiver is physically located in 
the same local-toll area of a public telephone network as the second server (column 
10,lines 28-37). 

18. Regarding claim 22, McHale teaches receiving and storing includes processing 
the message according to a store-and-forward protocol (column 10,lines 3-21). 

19. Regarding claim 23, McHale teaches reserving the available outgoing dial-up 
modem for sending the message (column 10,lines 22-32). 

20. Regarding claim 24, McHale teaches queuing the transmission of the message, 
wherein queuing transmission of the message includes the wait time that is based upon 
at least one characteristic of the load upon the outgoing dial-up modems (column 

1 0.lines 26-37 and column 1 1 .lines 4-21 ). 
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21 . Regarding claim 25, McHale teaches a program storage device storing 
instructions that when executed by a computer performs a method of communicating a 
message via a computer network (column 3, lines 12-18, lines 32-35 and lines 54-61). 
McHale teaches of instructions configured to forward a message from a first server to a 
second server wherein the second server comprises a plurality of outgoing dial-up 
modems and wherein the outgoing dial-up modems are configured to fax the message 
to recipients via a public switched telephone network (column 3, lines 54-61, column 
4,lines 26-36 and column 10,lines 23-25). McHale teaches instructions configured to 
determine availability of the outgoing dial-up modems at the second server (column 

10, lines 1 1-21 and 26-32). McHale teaches if none of the outgoing dial-up modems are 
available, applying a wait time wherein the wait time is based at least in part on the 
utilization of the outgoing dial-up modems (column 10, lines 26-32). McHale teaches 
instructions configured to determine whether at least one of the outgoing dial-up 
modems is available after the wait time (column 10, lines 26-32). 

22. Regarding claim 26, McHale teaches instructions configured to receive and store 
the message, wherein receiving and storing the message includes processing the 
message according to a store-and-forward protocol (column 10,lines 3-21). 

23. Regarding claim 27, McHale teaches instructions configured to reserve an 
available outgoing dial-up modem for transmitting the message to the recipient (column 
10,lines 22-32). 

24. Regarding claim 28, McHale teaches instructions configured to queue the 
message, wherein queuing the message comprises waiting for a predetermined period 
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of time that is based upon at least one characteristic of the load upon the outgoing dial- 
up modems (column 10,lines 26-37 and column 1 1 Jines 4-21). 



1 . Any inquiry concerning this communication should be directed to Michael 
Burleson whose telephone number is (571) 272-7460 and fax number is (571) 273- 
7460. The examiner can normally be reached Monday thru Friday from 8:00 a.m. - 
4:30p.m. If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, David Moore can be reached at (571) 272-7437. 



Conclusion 
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